
SUPREME COURT OF KENTUCKY 
 

NOVEMBER 18, 2010 MINUTES 
 

RELEASED:  10:00 A.M. 
 
 
246. JAMES F. ROBINSON V. 2008-SC-000556-MR PIKE 
 COMMONWEALTH OF KENTUCKY TO BE PUBLISHED  
 OPINION OF THE COURT BY Questions Presented: 

Unanimous verdict.  No unanimity violation 
where the jury could have reasonably found 
appellant guilty under either or both theories 
of the victim’s cause of death. 

 JUSTICE CUNNINGHAM –  
 AFFIRMING 
 VENTERS, J., CONCURS IN 
 RESULT ONLY 

 
 

247. COMMONWEALTH OF KENTUCKY V. 2009-SC-000313-DG MAGOFFIN 
 JARROD L. NICELY TO BE PUBLISHED  
 OPINION OF THE COURT BY Questions Presented: 

Criminal Law.  Drug Court Program.  
Probation.  Jail Time Credit.  Where 
defendant was terminated from drug-court 
program and his probation was revoked, the 
issue is whether trial court properly denied 
credit against prison sentence for periods 
defendant spent in jail for violations of drug 
court policies and conditions during his 
participation in the program. 

 JUSTICE NOBLE – AFFIRMING 
 CUNNINGHAM, J., DISSENTS BY 
 SEPARATE OPINION. 
 
 
 
 
 
 
 
 
248. SEMONIN T. MOORMAN V. 2009-SC-000420-MR JEFFERSON 
 COMMONWEALTH OF KENTUCKY TO BE PUBLISHED  
 OPINION OF THE COURT BY 

Questions Presented: 
First-Degree Manslaughter-20 years 
imprisonment.  Involvement of an unlicensed 
attorney in trial prosecution was harmless 
error; Prosecutor, while not properly sworn in 
pursuant to SCR 2.120, was a de facto officer.  
Trial court did not err in excluding evidence 
relating to appellant’s fear of the victim. 

 JUSTICE VENTERS – AFFIRMING 
  

 
 
 
 
 
 
 
 

249. JANET HAMMONS, ET AL. V. 2009-SC-000155-DG FAYETTE 
 ROSA HAMMONS TO BE PUBLISHED  
 OPINION OF THE COURT BY Questions Presented: 

Wills.  Life Estate. Remainders.  Issues 
include whether testator granted vested or 
contingent remainder and whether 
remaindermen are entitled to an accounting 
and to inspect property included in life estate. 

 JUSTICE ABRAMSON –  
 AFFIRMING IN PART AND 
 REVERSING IN PART 
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250. KENTUCKY FARM BUREAU MUTUAL 2008-SC-000781-DG MONTGOMERY 
 INSURANCE COMPANY V. TO BE PUBLISHED 
 SHELTER MUTUAL INSURANCE 

Questions Presented: 
Automobile Insurance.  Liability Coverage.  
Excess Insurance. Issues include the proper 
apportionment of loss between two insurers 
whose liability policies cover the same 
damages arising from an automobile accident, 
where one company insures the negligent 
guest driver of the vehicle and the other 
company insures the owner, and where both 
policies contain "excess insurance" clauses. 

 COMPANY 
 OPINION OF THE COURT BY 
 JUSTICE SCOTT – REVERSING 
 NOBLE, J., CONCURS IN RESULT 

ONLY. 
 
 
 
 
 
 

251. CEDRIC GRADY V. 2009-SC-000205-MR JEFFERSON 
 COMMONWEALTH OF KENTUCKY TO BE PUBLISHED  
 OPINION OF THE COURT BY Questions Presented: 

A Faretta hearing, while required when a 
defendant invokes his Faretta rights, does not 
mandate that a court follow a script or employ 
magic words, but it does necessitate a finding 
that the defendant is proceeding with “eyes 
open”- that he gets a general warning of the 
dangers.  Trial court did not err in refusing to 
disqualify and remove the appointed public 
defender.  It was error to prevent defendant 
from testifying at the suppression hearing. 

 JUSTICE SCOTT – REVERSING 
 SCHRODER, J., CONCURS IN PART 
 AND DISSENTS IN PART BY 
 SEPARATE OPINION IN WHICH 
 VENTERS, J., JOINS 

 
 
 
 
 
 
 

252. CHESTER HOGSTON V. 2010-SC-000299-WC FROM COURT 
 BELL SOUTH  TO BE PUBLISHED OF APPEALS 
 TELECOMMUNICATIONS, ET AL. 

Questions Presented: 
Workers' Compensation.  KRS 
342.730(1)(c)2.  Issues include whether 
denial of double benefits resulted from a 
misapplication of Chrysalis House, Inc. v. 
Tackett, 283 S.W.3d 671 (Ky. 2009), and 
whether Chrysalis House is limited to 
instances where an employee would 
otherwise profit from illegal conduct. 

 OPINION OF THE COURT –  
 REVERSING 
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253. ROBERT HOLLON V. 2008-SC-000618-DG FRANKLIN 
 COMMONWEALTH OF KENTUCKY TO BE PUBLISHED  
 OPINION OF THE COURT BY 
 JUSTICE ABRAMSON –  
 REVERSING AND REMANDING 
 NOBLE, J., CONCURS BY SEPARATE 

Questions Presented: 
Criminal Law.  Post-Conviction Proceedings.  
Ineffective Assistance.  Issues include 
whether ineffective assistance of appellate 
counsel claims should be recognized.  OPINION.  SCOTT, J., DISSENTS BY  

 SEPARATE OPINION. 
 

254. KENTUCKY PUBLIC SERVICE 2009-SC-000053-DG FRANKLIN 
 COMMISSION V. TO BE PUBLISHED  
 OPINION OF THE COURT BY Questions Presented: 

Administrative Law.  Designation of Record. 
Planning and Zoning.  Cellular Antenna 
Towers. Regulatory Jurisdiction.  Where 
Public Service Commission dismissed 
application for construction of cellular tower 
for want of jurisdiction, issues include whether 
judicial review was foreclosed through failure 
to comply with KRS 278.420 with regard to 
designation of record; and, if review was 
available, whether local planning commission 
or PSC had jurisdiction over application in 
light of KRS 100.987 and KRS 278.650. 

 JUSTICE SCHRODER –  
 REVERSING AND REMANDING 
 SCOTT, J., DISSENTS BY  
 SEPARATE OPINION. 

 
 
 
 
 
 
 
 
 
 

255. STATE FARM MUTUAL AUTOMOBILE 2009-SC-000513-DG KNOX 
 INSURANCE COMPANY V. TO BE PUBLISHED  
 CARLENE SLUSHER,  

Questions Presented: 
Insurance Coverage.  UM/UIM Benefits.  
Workers Compensation.  Exclusive Remedy.  
Issues include whether UM/UIM benefits are 
available where co-worker tortfeasor is 
immune from suit pursuant to workers' 
compensation exclusive remedy provision. 

 ADMINISTRATRIX OF THE ESTATE 
 OF DONALD SLUSHER, DECEASED 
 OPINION OF THE COURT BY 
 JUSTICE VENTERS – REVERSING 
 AND REMANDING 
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256. CHRISTINA ST. CLAIR V. 2009-SC-000483-MR GREENUP 
 COMMONWEALTH OF KENTUCKY NOT TO BE PUBLISHED  
 MEMORANDUM OPINION OF  
 THE COURT – AFFIRMING 

 
257. JUAN JOHNSON V. 2009-SC-000656-MR FRANKLIN 
 COMMONWEALTH OF KENTUCKY NOT TO BE PUBLISHED  
 MEMORANDUM OPINION OF  
 THE COURT – AFFIRMING 

 
258. JYMIE SIRONE SALAHUDDIN V. 2010-SC-000019-TG FAYETTE 
 COMMONWEALTH OF KENTUCKY NOT TO BE PUBLISHED  
 MEMORANDUM OPINION OF  
 THE COURT – AFFIRMING 

 
259. AARON JONES, JR. V. 2010-SC-000115-MR FAYETTE 
 COMMONWEALTH OF KENTUCKY NOT TO BE PUBLISHED  
 MEMORANDUM OPINION OF  
 THE COURT – AFFIRMING 

 
260. KENDALL BURRESS V. 2010-SC-000211-WC FROM COURT 
 DON’S LUMBER, ET AL. NOT TO BE PUBLISHED OF APPEALS 
 MEMORANDUM OPINION OF  
 THE COURT – AFFIRMING 

 
261. DENISE MARIE FOX V. 2010-SC-000274-MR JEFFERSON 
 HON. DONNA L. DELAHANTY, JUDGE,  NOT TO BE PUBLISHED 
 JEFFERSON CIRCUIT COURT, 
 FAMILY DIVISION EIGHT AND, 
 THOMAS C. MINA, REAL PARTY 
 IN INTEREST 
 MEMORANDUM OPINION OF  
 THE COURT – AFFIRMING 

 
262. PARKVIEW HEALTHCARE, 2010-SC-000335-MR PIKE 
 LLC, ET AL. V. NOT TO BE PUBLISHED 
 HON. STEVEN D. COMBS, JUDGE,   
 PIKE CIRCUIT COURT AND, 
 ROGER COPLEY, ET AL. 
 (REAL PARTIES IN INTEREST) 
 MEMORANDUM OPINION OF  
 THE COURT – AFFIRMING 
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263. WILLIAM HELM V. 2008-SC-000716-MR HARDIN 
 COMMONWEALTH OF KENTUCKY NOT TO BE PUBLISHED  
 MEMORANDUM OPINION OF  
 THE COURT – AFFIRMING IN PART, 
 REVERSING IN PART, AND  
 REMANDING 

CUNNINGHHAM, NOBLE, AND  
SCOTT, JJ., CONCUR IN RESULT  
ONLY. 
 

264. GEORGE A. LUNA V. 2008-SC-000652-MR MARSHALL 
 COMMONWEALTH OF KENTUCKY NOT TO BE PUBLISHED  
 MEMORANDUM OPINION OF  
 THE COURT – REVERSING AND  
 REMANDING 

ABRAMSON, J., CONCURS IN RESULT  
ONLY.  CUNNINGHAM, J., DISSENTS  
IN PART AND CONCURS IN PART BY  
SEPARATE OPINION. 

 
 
OPINIONS AND ORDERS – NOVEMBER 10, 2010 
 
JOHN FRANKLIN MAPLES, JR. V. 2010-SC-000168-DG BELL 
COMMONWEALTH OF KENTUCKY   
OPINION AND ORDER GRANTED MOTION FOR 
DISCRETIONARY REVIEW, VACATED COURT  
OF APPEALS’ DECISION AND REMANDED THE 
CASE TO BELL CIRCUIT COURT FOR ENTRY 
OF A NEW FINAL JUDGMENT WHICH REFLECTS 
THE DEFENDANT’S CONVICTION AS  
“POSSESSION OF A HANDGUN BY A  
CONVICTED FELON.” 
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OPINIONS AND ORDERS – NOVEMBER 18, 2010 
 
KENTUCKY BAR ASSOCIATION V. 2010-SC-000538-KB IN SUPREME 
JENNIFER SUE WHITLOCK TO BE PUBLISHED COURT 
OPINION AND ORDER SUSPENDED  
RESPONDENT FROM THE PRACTICE OF  
LAW FOR ONE YEAR FROM THE DATE  
OF THIS ORDER. 
 
KENTUCKY BAR ASSOCIATION V. 2010-SC-000563-KB IN SUPREME 
LOUIS ZIMMERMAN TO BE PUBLISHED COURT 
OPINION AND ORDER PUBLICLY 
REPRIMANDED RESPONDENT. 
CUNNINGHAM, J., NOT SITTING. 
 
KENTUCKY BAR ASSOCIATION V. 2010-SC-000569-KB IN SUPREME 
JOSHUA MICHAEL ROBINSON TO BE PUBLISHED COURT 
OPINION AND ORDER SUSPENDED  
RESPONDENT FROM THE PRACTICE OF  
LAW FOR 30 DAYS FROM THE DATE  
OF THIS ORDER. 
 
INQUIRY COMMISSION V. 2010-SC-000570-KB IN SUPREME 
DONALD LYNN RICHARDSON TO BE PUBLISHED COURT 
OPINION AND ORDER TEMPORARILY  
SUSPENDED RESPONDENT FROM THE  
PRACTICE OF LAW PENDING FURTHER 
ORDERS FROM THIS COURT. 
 
LINDA HOPSON TERRELL V. 2010-SC-000624-KB IN SUPREME 
KENTUCKY BAR ASSOCIATION NOT TO BE PUBLISHED COURT 
OPINION AND ORDER GRANTED  
MOVANT’S MOTION TO WITHDRAW 
FROM MEMBERSHIP IN THE KENTUCKY 
BAR ASSOCIATION EFFECTIVE 
SEPTEMBER 1, 2010. 
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COURT ORDERS GRANTING MOTION FOR DISCRETIONARY REVIEW –  
NOVEMBER 10, 2010 
 
BRANDON BENNINGFIELD (BY AND 2009-SC-000660-DG JEFFERSON 
THROUGH HIS MOTHER & NEXT 
FRIEND, LAURIE BENNINGFIELD) V. 
HELEN ZINSMEISTER (DECEASED) ET AL. 
 
KERRY DREW WOODSON V. 2010-SC-000053-DG JEFFERSON 
KIMBERLA WOODSON 
 
TONYA STAPLETON V. 2010-SC-000098-DG JOHNSON 
CITIZENS NATIONAL CORPORATION, AND  
UNKNOWN EMPLOYEES, AGENTS AND/OR  
CONTRACTORS EMPLOYED BY CITIZENS  
NATIONAL CORPORATION FOR REMOVAL  
OF SNOW, ICE AND DEBRIS FROM  
PARKING AREA 
 
DIANNE TURNER V. 2010-SC-000356-DG FAYETTE 
BROOKE NELSON, INDIVIDUALLY, AND  
BROOKE NELSON, AS NEXT FRIEND OF  
F. B., A MINOR 
 
 
COURT ORDERS DENYING MOTION FOR DISCRETIONARY REVIEW –  
NOVEMBER 10, 2010 
 
MAURICE ANTOINE WATKINS V. 2009-SC-000199-D CHRISTIAN 
COMMONWEALTH OF KENTUCKY 
 
RUEBEN J. WRIGHT, ET AL. V. 2009-SC-000533-D ELLIOTT 
KIM CARROLL 
 
KENTUCKY RETIREMENT SYSTEMS V. 2009-SC-000593-D FRANKLIN 
WILMA MARTIN 
THE OPINION OF THE COURT OF APPEALS 
IS ORDERED NOT TO BE PUBLISHED 
 
S.R.M. V. 2009-SC-000700-D FAYETTE 
CABINET FOR HEALTH AND FAMILY 
SERVICES, ET AL. 

7 



SUPREME COURT OF KENTUCKY 
 

NOVEMBER 18, 2010 MINUTES 
 

RELEASED:  10:00 A.M. 
 
 
COURT ORDERS DENYING MOTION FOR DISCRETIONARY REVIEW –  
NOVEMBER 10, 2010 
 
BRYON DEWAYNE SMITH V. 2009-SC-000770-D FAYETTE 
COMMONWEALTH OF KENTUCKY 
 
TERRY BURTON V. 2009-SC-000800-D FAYETTE 
COMMONWEALTH OF KENTUCKY 
 
TERRA BECKER V. 2009-SC-000826-D TAYLOR 
SABER MANAGEMENT - KENTUCKY LLC 
AND MARK GOODSIR 
 
ANGELA HOUCHIN V. 2009-SC-000827-D GRAYSON 
COMMONWEALTH OF KENTUCKY 
 
TIMONTE HARRIS V. 2010-SC-000011-D FAYETTE 
COMMONWEALTH OF KENTUCKY 
 
C.D., A CHILD UNDER EIGHTEEN V. 2010-SC-000015-D CLARK 
COMMONWEALTH OF KENTUCKY 
 
JAIME ERIC GUSMAN V. 2010-SC-000117-D BOONE 
COMMONWEALTH OF KENTUCKY 
 
ROBERT B. TAYLOR V. 2010-SC-000140-D GRANT 
COMMONWEALTH OF KENTUCKY 
 
MICHAEL J. ELLENBERGER, ET AL. V. 2010-SC-000166-D MARSHALL 
COMMONWEALTH OF KENTUCKY 
 
CLIFF WILBURN, ET AL. V. 2010-SC-000185-D GREENUP 
CITY OF FLATWOODS, KENTUCKY 
 
RADIOLOGY GROUP OF PADUCAH, 2010-SC-000188-D MCCRACKEN 
P.S.C. V.  
JIM BURNHAM (AS GUARDIAN &  
CONSERVATOR FOR & ON BEHALF  
OF MARTHA BURNHAM) 
THE OPINION OF THE COURT OF APPEALS 
IS ORDERED NOT TO BE PUBLISHED 
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SUPREME COURT OF KENTUCKY 
 

NOVEMBER 18, 2010 MINUTES 
 

RELEASED:  10:00 A.M. 
 
 
COURT ORDERS DENYING MOTION FOR DISCRETIONARY REVIEW –  
NOVEMBER 10, 2010 
 
HIGHLANDS HOSPITAL CORPORATION V. 2010-SC-000190-D FLOYD 
JESSICA PREECE 
 
DENNIS BELL V. 2010-SC-000191-D MCCRACKEN 
DEBBIE WARNER 
 
COMMONWEALTH OF KENTUCKY V. 2010-SC-000193-D FAYETTE 
REYES VELASQUEZ 
THE OPINION OF THE COURT OF APPEALS 
IS ORDERED NOT TO BE PUBLISHED 
 
RALPH WAYNE GRIMES V. 2010-SC-000194-D ADAIR 
COMMONWEALTH OF KENTUCKY 
 
DAVID GRAHAM V. 2010-SC-000195-D JEFFERSON 
COMMONWEALTH OF KENTUCKY 
 
PHILIP J. GOODMAN V. 2010-SC-000207-D FAYETTE 
GOLDBERG & SIMPSON P.S.C., ET AL. 
 
ELIZABETH ANN SMITH V. 2010-SC-000218-D MCLEAN 
RUSSELL DALE SMITH 
 
COMMONWEALTH OF KENTUCKY V. 2010-SC-000231-D JEFFERSON 
EDWARD HOSEPH MITCHELL, III, ET AL. 
 
HALISSA MURRELL, ET AL. V. 2010-SC-000236-D BOONE 
LISA RANSOM 
 
MICHELE RAE NAPIER V. 2010-SC-000248-D WHITLEY 
COMMONWEALTH OF KENTUCKY 
 
JOSHUA R. ABNEE V. 2010-SC-000268-D NICHOLAS 
COMMONWEALTH OF KENTUCKY 
 
CLAY HORN, ET AL. V. 2010-SC-000308-D GARRARD 
STEPHEN A. HUFFMAN, ET AL. 
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SUPREME COURT OF KENTUCKY 
 

NOVEMBER 18, 2010 MINUTES 
 

RELEASED:  10:00 A.M. 
 
 
COURT ORDERS DENYING MOTION FOR DISCRETIONARY REVIEW –  
NOVEMBER 10, 2010 
 
KEVIN SHEGOG V. 2010-SC-000406-D CAMPBELL 
COMMONWEALTH OF KENTUCKY 
 
LARRY REINLE V. 2010-SC-000421-D NELSON 
COMMONWEALTH OF KENTUCKY 
 
PERRY LEE GRAVES V. 2010-SC-000442-D MONROE 
COMMONWEALTH OF KENTUCKY 
 
T.H. V.  2010-SC-000461-DE MARSHALL 
CABINET FOR HEALTH AND FAMILY 
SERVICES 
 
NELLIE ELLISON V. 2010-SC-000503-D FLEMING 
KENTUCKY FARM BUREAU MUTUAL 
INSURANCE COMPANY, ET AL. 
 
JOHN STEPHEN TELEK V. 2010-SC-000511-DE KENTON 
SAMANTHA DAUGHERTY, NOW BUCHER 
 
 
COURT ORDERS DENYING BELATED MOTION FOR ENLARGEMENT OF TIME TO FILE 
MOTION FOR DISCRETIONARY REVIEW – OCTOBER 14, 2010 
 
GERALD R. WOODEN V. 2010-SC-000500-D HARDIN 
COMMONWEALTH OF KENTUCKY 
 
 
COURT ORDERS GRANTING PETITION FOR MODIFICATION – NOVEMBER 18, 2010 
 
ROBERT RAY DAVIS V. 2009-SC-000207-MR BOYD 
COMMONWEALTH OF KENTUCKY 
ORDER GRANTED APPELLEE’S PETITION  
FOR MODIFICATION OF THE MEMORANDUM  
OPINION OF THE COURT RENDERED  
AUGUST 26, 2010.  THE OPINION IS MODIFIED  
BY SUBSTITUTION OF PAGES 1 AND 8. 
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COURT ORDERS DENYING PETITION FOR REHEARING – NOVEMBER 18, 2010 
 
DAVID DRESSMAN V. 2006-SC-000684-MR SCOTT 
COMMONWEALTH OF KENTUCKY 
 
JOHN WAYNE COLLINS V. 2008-SC-000107-MR WARREN 
COMMONWEALTH OF KENTUCKY 
ORDER MODIFIED THE MEMORANDUM  
OPINION OF THE COURT, RENDERED  
JUNE 17, 2010, BY SUBSTITUTION OF  
PAGE 8. 
 
MEMBERS CHOICE CREDIT UNION, ET AL. V. 2008-SC-000877-DG FRANKLIN 
HOME FEDERAL SAVINGS AND LOAN 
ASSOCIATION. 
 
SCOTT CROUCH V. 2009-SC-000129-DG JESSAMINE 
COMMONWEALTH OF KENTUCKY 
 
 
COURT ORDERS DISMISSING  
 
NATIONAL DISTRIBUTION V. 2010-SC-000635-WC FROM COURT 
MARVIN CRAWLEY, ET AL.  OF APPEALS 
AND 
NATIONAL DISTRIBUTION V. 2010-SC-000636-WC FROM COURT 
LLOYD MAXWELL, ET AL.  OF APPEALS 
 
ENTERPRISE MINING COMPANY, 2010-SC-000651-MR FROM COURT 
LLC, ET AL. V.  OF APPEALS 
HON. KIMBERLEY CORNETT CHILDERS, 
JUDGE, KNOTT CIRCUIT COURT, ET AL. 
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COURT ORDERS PERMITTING MOVANT TO WITHDRAW AS A MEMBER OF THE 
KENTUCKY BAR ASSOCIATION – NOVEMBER 3, 2010 
 
PATSY RUTH DECKER V. 2010-SC-000710 IN SUPREME 
KENTUCKY BAR ASSOCIATION  COURT 
 
KEVIN SCOTT REEVE V. 2010-SC-000711 IN SUPREME 
KENTUCKY BAR ASSOCIATION  COURT 
 
JAY CARL KRUER V. 2010-SC-000721 IN SUPREME 
KENTUCKY BAR ASSOCIATION  COURT 
 
 
COURT ORDERS PERMITTING MOVANT TO WITHDRAW AS A MEMBER OF THE 
KENTUCKY BAR ASSOCIATION – NOVEMBER 17, 2010 
 
JEFFREY ALAN REED V. 2010-SC-000750 IN SUPREME 
KENTUCKY BAR ASSOCIATION  COURT 
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RELEASED:  10:00 A.M. 
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COURT ORDERS PERMITTING MOVANT TO WITHDRAW AS A MEMBER OF THE 
KENTUCKY BAR ASSOCIATION – NOVEMBER 8, 2010 
 
STEPHEN KENT CUSICK V. 2010-SC-000686 IN SUPREME 
KENTUCKY BAR ASSOCIATION  COURT 
 
CHARLES JOSEPH GREENE V. 2010-SC-000687 IN SUPREME 
KENTUCKY BAR ASSOCIATION  COURT 
 
JACQUELINE KANOVITZ V. 2010-SC-000688 IN SUPREME 
KENTUCKY BAR ASSOCIATION  COURT 
 
 
 
 
 


